Law Offices of
DANIEL F. GALLERY

A Professional Corporation
926 ] Street, Suite 505
Sacramento, CA 95814-2786
Telephone: (916) 444-2880
FAX: (916) 444-6915
Emazil: dgallerv@ callervlaw .com
ibarton@gallervlaw.com
jcashman@gallervlaw.com

June 6, 2005

Reclamation Board Staff

RE: Caltrans Joint Use Agreement and Reclamation Board Permit 17035GM

Dear Staff:

As I promised during my presentation to the Reclamation Board on Aprl 15, 2005,
enclosed are what I believe to be all the relevant documents involving Reclamation Board
Permit 17035GM. It is hoped that by having all of the information available, a solution may
be more quickly reached. I look forward to our meeting on the 14%.

Attachment 1 — A copy of the memo provided to the Reclamation Board on April 15, 2005

Attachment 2 — Reclamation Board Permit 17035GM, dated June 7, 2001
Attachment 3 — Water Code Sections 8700-8709.4, with specific reference to Sections 8708
and 8709 _

Attachment 4 — The Memorandum of Understanding pursuant to which Caltrans agreed to
enter into a Joint Use Agreement with each of the local district affected by the guardrailing,

dated September 24, 2002

Attachment 5 — Letter from Caltrans legal counsel discussing why Caltrans will not agree to
the last sentence in Section 6.4 of the proposed Joint Use Agreement, dated January 5, 2005

Attachment 6 — The most recent draft of the Joint Use Agreement, dated June 6, 2005



Attmnts ) -\
¢c. - Scott Morg
Pete-RAbbon
é;jgﬁ;a@fhﬁ&
orge Basye
Scott Shapiro
Doris Alkebulan
Juan Mercado

Henry Matsunaga
Russ Eckman

Very truly yours
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Sacramento, CA 95814-2786
Telephone: (916) 444-2880
FAX: (916) 444-6915
Email: dgallerv@ gallervlaw.com

jbarton@ gallervlaw.com

MEMO
DATE; April 15, 2005
TO: Reclamation Board Members
FROM: Jesse Barton (Attorney representing Reclamation District 341 —
Sherman Island)
RE: Reclamation Board Encroachment Permit Issued to Caltrans
A e e S

Dear Board Members:

The purpose of my presentation today is to request a hearing in front of the full
Board to discuss the failure of Caltrans to execute a Joint Use Agreement (JUA) with
local reclamation districts as part of a requirement in an encroachment permit issued by
the Board.
This issue affects Reclamation Districts 3, 341, 349, and Brannan Andrus Levee
Maintenance District (the “Districts™). I am here representing only Reclamation District
341.
The requirement for this JUA was the result of Caltrans installing guardrailing on
levees the districts maintain. Before Caltrans was allowed to install the guardrailing, the
Board required Caltrans to obtain from the Board an encroachment permit for the
installation of the guardrails. Caltrans complied with the Board’s request and obtained
permit number 17035 GM. Term Twenty-Six of this permit required Caltrans to enter
into a Memorandum of Understanding (the “MOU”) with the Board, which would be
designed to “bring resolution. . to the unresolved issues concerning the effect of levee
operations, maintenance, and repair due to implementation of the proposed project.”

The Board most likely included this term in the permit because it knew that the
instailation and presence of guardrailing on the levees would Jeopardize the ability of the
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Districts to repair and maintain the levee structures. The Board hoped to avoid these

complications and resolve these difficulties through the MOU.
Pursuant to Permit Term Twenty-Six, Caltrans entered into the MOU with the
Board on August 23, 2002. Section IV, subsection A of this MOU, to which Caltrans

agreed, states:

It is agreed between [Caltrans] and the [Reclamation Board] that Permittee [Caltrans] will
enter into joint use agreements with each of the respective Districts, setting forth the way
in which maintenance activities of the Districts and maintenance of the barrier by -
[Caltrans] will be mutually accommaodated. The joint use agreements must resolve the
issues concerning the effect on levee operations, maintenance and repair due to
implementation of the proposed project in a manner satisfactory to the [Reclamation
Board], and such joint use agreement will be completed within three months. (Emphasis

added.)

Although Caltrans was required to enter into JUAs with the Districts within three
months of the execution of the MOU, Caltrans has failed to do so after almost three full
vears. Instead, after many months of negotiation, George Basye (as attorney for Rec.
Districts 3 and 349, and Brannan-Andrus Levee Maintenance District) and I (as attorney
for Rec. District 341) have managed to draft a JUA to which nearly all the parties agree,
with the exception of one sentence. The troublesome sentence reads: “The only issue in a
claim proceeding shall be the adequacy of the proof by District called for above.” The
purpose of the sentence would be to prohibit Caltrans from asserting senior rights to the
levee if a District submits a claim to the Board of Control for costs the District incurs as a
result of working around, or over, the railing, while performing maintenance activities. '
According to Caltrans, it objects to the sentence because it believes it has senior rights to
the levees and should not be subject to a claim by a District.

Legal counsel for the Districts have tried re-drafting the clause severa
make it more palatable to Caltrans, but to no avail. We have now reached an impasse and

are hoping the Board can assist us in obtaining resolution to this issue. We sincerely hope

we can have a fair JUA 1n place soon.
If the Board does grant us a hearing, we believe it would be appropriate to invite

Caltrans and its legal counsel, as well as George Basye. If granted a hearing, I will be
sure to provide each Board member with a short written summary of the facts, as well as

include all the relevant documents as attachments.

1 times to

Very truly yours,

9]
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FLOOD CONTROL

performance of the duties required of it by this article.
(ddded by Srars. 1943, ¢. 369, p. 1896.)

§ 8696. Appertionment of engineer’s compensation

The compensation of the chief enginzer while acting
also as assistant to the department shall be apportioned
as may be agreed upon between the board and the
depariment.  (Added by Swts 1943 ¢ 369 p- 1896)

§ 8697. Records

All maps. records and engineering dara prepared or
obzained by the department for the use of the board shall
te deposized in the office of the board and remain part of
is records. (Added by Stars.]1943, c. 369, p. 1896 )

§ 8698. Extentofcooperation by board
It is the intent of the Legisiarure that the board shall

cooperate with the department in all matters of mutual
concern to the fullest extent practicable. (ddded by

Stats 1937, c. 1932, p. 3404, § 249.)

ARTICLE 6. ENCROACHMENTS ON
FLOOD CONTROL WORKS

Secrion

8700, Maintenance of draws on bv-pass and overflow chan-
nels.
8701. Opening of draw; fee.
8702, Location.
8703.  Liability for noncompliance.
8§70+, Enforczment of compliance: remediss.
8703, Concurrznt and additional remedies.
3706. Injuneiion.
8707, Removal and alteration of existing structures.
8708. Interference with maintenance and operation of
warks. .
8703. Public nuisance: abatement,
8709.2, Water side of levee.
8702.3. Fences giving way to water; prohibition on water sida
of a levee; emergency regulations.
8709.4. Ramova!l of encroachments on levess. channels, and
other flood control works: routine maintenance.
§ 8700. Maintenance of draws on by-pass and overflow

channels

Whenever so required and notified by the board the
Gwner and the operator of any railroad. lectric railroad,
wire line, wagon road or other structure crossing any by-
Passes or overflow channel, provided for in this part, shali
Provide and maintain one or more suitable draws or other
appliances within the by-pass or overflow channels to
Permit the passage of watercraft. dredgers or other
Machines used in the construction of reclamation works.
lAdded by Stars. 1943, ¢, 369, p. 1896.)

§ 8701. Opening of draw; fee

The draws nr appliances shall be opened for any person
desiring to pass who gives reasonable noticz and pays a
fee of fifty dollars (S50). (Added by Stats. 1943, c. 369, D
1896,

§ 8708

Liabitity for noncompliance

A failure o comply with anv of the preceding provi-
ns of rhis article renders the ¢=ner or operator of any
2 structures lable to any parson for the damages
aused to the person by the failurs. (4dded by Stats. 1943,

¢

C. 369, o 15896.)

Enforcement of compliance; remedies

The toard mav enforce complizace with the provisiocas
article by mandamus, mazdatory injunction or by

appropriate remedy zuthorized by law. The

r
proczeding may be com=enced and maintained
oard in the mame of the Siate. (Added by

. bui shall bz concurrent with :ad in addition to, any
owner remedy which may exiss by law. (ddded by
Stz 1993, ¢, 369, p. 1896.)

§

Injunction

~oard may maintain acticns in the name of the
< compe! by injunction the swner or owners of any
. trestle, wire line, viaduct, or embankment or other
ICTure or obstruction which shzll be intersected, tra-
~srsed of crossed by any by-pass. Zrainage canal. channel,
or overtiow channel, to construct <- alter any structure in
orZer te offer 2 minimum of obsim:ction to the free flow
(Added by Stats. 1943, ¢. 759, p. 1896.)

oI waler,
§ 8707. Removal and alteration of existing structures

The toard may in the case of exizting works comped the
rzrsoval or alteration of structurzs or obsiructions that
imzeds the free flow of water. 1 ddded by Srats. 1943, c.
F&7 p. 1595

§ 8708. Interference with maintenance and operation
of works
“Wherzver assurances shall have been given to the
Szoretark of War pursuant to Article 2 of Chapter 3 of
part.’ that the State will maintzin and operate works
completion in accordance with regulations pre-
-bed tv the Secretary of War, it is unlawful for any
2rson or public agency to in anvwise interfere with or
fuct rhe performance of the maintenance or opera-
f such works, including, bur not fimited to, the
croaciment upon any land, or rigat of way or easement

nerzon. zcquired by the board for the maintenance or
(Addded by

D ST MALE 2t seq.
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§ 8709

§ 8709. Public nuisance; abatement

Any use of any such iand, right of way, or easement in
violation of the preceding section, whether for cultivation,
planting of crops or irees. storage or disposal of material,
or other encroachment upon, or use of such land. right of
way, or easement which does or may interfere with or
obstruct such operation or maintenance, constituiss a
public nuisance, and the board may commence and
maintain a suit in the name of the peopie of the State for
the prevention or abatement of such nuisance. (Added
by Stars. 1947, ¢. 633. p. 1695, § 2.)

§ 8709.2. Water side of levee

“Water side of levee” means the area on the levee
slope between the edge of the crown nearest the water 1o
the water side levee toe. (ddded by Swats 1997, ¢ 8§72

(5.8.1068),§ 2)

§ 8702.3. Fences giving way to water; prohibition on
water side of 2 [evee: emergency regulations

(a) Fences that are designed to give way during high
water events shall not be allowed on the water side of 2
levee. Fences on the water side of a levee that are
partiallv or wholly under water during high water events,
and that are located within state maintenance arsas
within ciry limits under the jurisdiction of the board. shall
be constructed so as 10 be removable by the permittee in
segments during times of high water events as the water
level rises up the levee.

(b} The permittee shall remove the segments of the
fence during times of high water events.

(¢} The board shall adopt emergency regularions neec-
essary to implement this section in accordance with
Chapter 3.5 (commencing with Section 11340} of Part 1
of Division 3 of Title 2 of the Government Code. The
adoption of emergency regulations shall be deemed to be
an emergency and necessary for the immediate preserva-
tion of the public peace, health, and safety, or generzl
welfare, (ddded by 51151997, ¢ 8§72 ($.B.1068), § 3.)

§ 8709.4. Removal of encroachments on levees, chan-
nels, and other flood controi works; routine mainte-
nance

(a) Before taking action to remove or modify en-
croachments on levees, channels, and other flood conirol
works pursuant to powers granted by this part or stzn-
dards adopted pursuant to this part, the board shall make
cne of the following findings, based on substantial
evidence, regarding the encroachment’s impact on public
safety:

(1) The encroachment presents an imminent threat to
the structural integrity of the levee, changel, or other
flood control work.

{(Z) The encroachment significantly impairs the func-
tional capability of the levee, channel. or other flood
centrol work 1o fulfill its particular intended role in the
overall flood control plan.

176

WATER CODE

(b) Routine maintenance that includes the removg] or
modification of fences, gates, and vegetation on the leve,
structure and other fiood control structures is Aot Subjey
to subdivision (a). {Added by Stars. 1997, c. 872 (5p

1068), § 4.)

ARTICLE 7. APPROVAL OF PLANS

Section

8710.  Approval before commencement of construciion.

8710.1. Interior irrigation or drainage work not actually oq
flood control works uader boards jurisdiction,

8710.5. Applicable provisions.

8711.  Invalidity of plan before board approval.

8712, Cutiing and alieration of levee; board permission,

8713.  Raising and strengrhening levee; board approval and
supervision.

8714, Clzims against board and drainage district.

8715.  Emergency work.

8716.  Notice of emergency.

8717.  Subsequent approval of work.

8718.  By-pass and overflow channels; board approval for
alterations.

8719. Public nuisance; abatement.

8720.  Misdemeanor.

8711.  Board consent to change in plans.

8722, Board change in plans.

8723,  Disapproval of plan; grounds.

§ 8710. Approval before commencement of construc-
tion

Every plan of reclamation, flood control, drainage,
improvement, dredging or work, that includes or conten-
plates the construction, enlargement, revetment or altera-
tion of any levee, embankment, canal or other excavation
in the bed of or zlong or near the banks of the
Sacramento or San Jeaquin Rivers or any of their
tributaries or connected therewith, or upon any land
adjacent thereto, or within any of the overflow basins
thereof, or upon any land susceptible to overflow there-
from, shall be approved by the board before construction
is commenced. (Added by Stats.1943, c. 369, p. 189
Amended by Stars. 1945, ¢. 233,p. 701, § 1.}

§ 8710.1. Inoterior irrigation or drainage work oot act-
ally on flood control works under board’s jurisdie-
tion

The provisicns of Section 8710 shall not apply 1o any
work of interior irrigation or drainage upon reciairch
tand, which work is not actually on, through, or adjoining
any flood control works wnder the jurisdiction of the

board. (Added by Siats.1957, ¢. 1707, p. 3082, § 1}

§ 8710.5. Applicable provisions

Whenever- any irrigation, drainage, levee, or flood
control district makes appiication for the approval re-
quired by the next preceding section, all of the provisions
of Division 15, Part 6, Chapter 2 of the Water Code
which reiate to works of rectamation by reclamatiol
districts within the Sacramento and San Joaquin Drai-
age District shall be applicable to the works of suC

jrigatic

(Added
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Agenda Item No.12

. STATE OF CALIFORNIA
THE RESOURCES AGENCY

THE RECLAMATION BOARD

: PERMIT No. 17035 GM
This Permit is iasued to: '
Department of Transportation .

801 - 12th Street, Fourth Floor

Mail Station- 12
Sacramento, California 95814

To place metal beam guardrails on the waters:de of the levee crown (State

Route 160) of the Sacramento River. The project is located starting from Paintersville
gomg south for approximately 27.3 miles to Emnmaton at Horseshoe Bend (Sections
various, T3N, T4N, and T5N, R2E, R3E, and R4E, MDB&M, Reclamation District No.

3 and Brannan Andrus Levee Maintenance District, Sacramento River, Sacramento
County).

NOTE: Special Conditions have been incorpcﬁra_ted herein which may place
limitations on and/or require medification of your proposed project

described above,

day n‘F

The Reclamaiion Board, on the
19__, approved this application and the plans attached thereto. Pernission is granted to proceed with the work described in thi

application, which is incorporated herein by reference, sub_)ect to the following General and Special Condltmna

(SEAL)

JUN 07 2m W pgfém

General Manager

Dated:
GENERAL CONDITIONS: A
ONE This permit ig 'issned under the pmvmons of Sections 8700 - B723 of the Water Code

TW0O: Only work described in the sub]ect application is authonzed hereby.
THREE: This permit does not grant anght to use or construct works on land owned by the Sacramento and San Joaguin Drainage Diatrict o

on any other land
FOUR: The approved work shall be accomplished under the direction and supervision of the State Department of Water Resonrces, 2nd th

permittes shall conform to all reguirements of the Department and The Reclamation Board.
E: Unless the work herein contemplated shall have been commeneed within oneyear afterissuance of this permit, the Board reserves th
ds and policies nfTh eReclamation Beard

right to change any conditions in this permit as may be consistent with current flood control standar
SIX: This permit shall remain in effect natil revoked. In the event any conditions in this permit are not complied vrith, it may berevokedon 1:
days’ notice, . ‘

SEVEN: It is understood and agreed to by the permittee that the start of any work under this permit shall constitute an accepiance oi th
conditions in this permit and an zgreement to perform work in accordance therswith

DWR T782 (Bev 48,/85) fover)



EIGHT: This permit does not establish any Apreced_ent: with respect to.any ather application received by The Reclamntion Board.
NIT™E: The permittee shall, when required by law, secure the written order or consent from all other public agencies having jurisdiction.
ersondl linbility and property damage whi
ahility is made against the
and the officers, ag

ch may arise ont of failure on the permittee’s part to
State nf California, or any departments therenf, the

TEN: The permittee is rezponsibie for all p
ents or employees thereaf, Lhe permiptee shail

perform the obligztions under this permit. If any cldim of B
United States of Americs, a local district or other maintaining agencies
defend and shall hold each of them harmiess from each claim. 7
» veggonable care to operate and maintain any work anthorized herein to precinde injury to or dan"mge
fere with the successful execution,

f fiood control adopted by the Board or the Legislature, ar inter
f fiond control adopted by the Board or the Legislature.

permif.tée. upon order of The Reclamation Board, shallin
alter, relocate, orreconstructallor any partof the work

ELEVEN: The permittee'shall exercis

to mny works necessary to any plan o

functioning or operation of any plan o

y of the wo-rk not conform to the conditions of this permit, the

¢ responsible for-the cost and expense to remove,
R '

A

TWELVE: Shouldan
the manner prescribed by the Board b

herein approved.

SPECIAL CONDITIONS:
THIRTEEN: All work appraved by this permit shall be in-accordance with the submitted drawings
it conditions herein. No further work, other

and specifications except as modified by special perm
than that approved by this permit, shall be done in the area without the prior approval of The

Reclamation Board.

FQL._!RTEENE Th'e"permiﬁee shall maintain the pemmitied encroachment(s) and ths project works
within the utilized arsa in the manner required and as requested by the authorized representative of
the Department of Water Resources, Reclamation Districts No. 3 and Brannan Andrus Leves

Maintenance District, or any other agency responsible for maintenance.

rtment of Water Resources by telspnong,

FIFTEEN: The permitize shall notify the Depa
to start of work. Failure to do so may resuft in

(9186) 574-1213, at least ten working days prior
defays for your project.

SIXTEEN: The Raclamation Board, Department of Water Resources, Reclamzton District No. 3,
a.nd E}rannan Andrus Levee Maintenance District shall not be held liable for any damages to the
perrn:fcted—encroachment(s) within the floodway, levee section, or within 10 fest of tha leves toes
resuiting from fiood fight, operation, maintenance, inspection, or emergency repair.

SEVENTEEN: Ths permitiee may be required, at permittee’s cost and _expensé, to ramove, alier,
reiocat_e, or reconstruct all or any part of the permitted encroachment(s) if removal, zlieration,
relocation, or reconstruction is necessary as part of or in conjunction with any prassnt or futurs flood

control plan or project or if damaged by any cause.
EIGHTEEN: The project proponent shail be responsible for repair of any camagss to the project
lavae and other flood control faciiities due to construciion, .operation, or maintenance of the

proposed project.
diion that existad

NINETEEN: The levee section and work area-shall be restored to at Isast the conti
prior to commencement of work. ' '



SPECIAL CONDITIONS FOR PERMIT NO. 17035 GM (Continued)

TWENTY: Cleared trees and brush shall be completely burned or removed from the floodway, an
downed trees or brush shall not remain in the floodway during the flood season from November 1 io

April 15.

TWENTY-ONE: No material stockpiles, temporary buildings, or equipment shall remain in the
floodway during the flood season from November 1 to April 15.

TWENTY-TWO: No excavation shélt‘ be made or remain in the levee section during the flood
season from November 1 to April 15.} : '

TWENTY-THREE: To provide protection for the State-threatened Swainson’s hawk, construction or
encroachment activities will only be permitted between August 1 and March 1, unless otherwise .
permitted in writing by the California Department of Fish and Game with evidence provided to

The Reclamation Board.

“TWENTY-FOUR: To ensure the protection of valuable riparian habitat, no native trees, shrubs, or
other woody vegetation greater than 6 inches in diameter at the base shall be removed or disturbed

TWENTY-FIVE: The permittee shall conduct a survey to determine whether the federally
endangered valley elderberry longhom beetle and/or elderberry shrubs will be impacted. This
survey shall be coordinated with the U.S. Fish and Wildiite Service, Endangered Species Office, at
telephone (916) 979-2725. If elderberry shrubs are impacted, a copy of the USFWS permit shall be

provided to The Reclamation Board prior to project construction.
______,_-f"—"l

\

VN s
TWENTY-SIX: The permittee shall enter into a memerandum-of undebrgtandmg with The |
osed project. This memorandum shall.

Reclamation Board prior to start of construction of the prop \
bring resolution, satisfactory to The Reclamation Board, to unresolved issues concerning the eﬁ’ec’f
project. '

on levee operations, maintenance, and repair due to implementation of the proposed

TWENTY-SEVEN: The permittee shall offset the face of the guardrails aé far as practical from the
edge of the pavement within the Department of Transportation’s right of way constraints. :
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June 30, 2005
Final? Draft

JOINT USE AGREEMENT

This Joint Use Agree;:nent, hereinafter called “Agreement”, is made effective this day of

, 2004, by and between the Department of Traﬁsportation, State of California,
hereinafter called “Department”, and the fenter Local Reclamation Diitrict here] , hereinafter called
“Distriet”. s -

RECITALS - A :
A. On October 8, 2002, Department entered mm a Me*nerandum of Understandmg with the

\

Reclamation Board, State of California, hersmafter/ca]led/ ‘Board”, that satxbﬁed Board Permit
No. 17035 GM, issued to Department on au{Je T, 200],>acknow1ed€‘mg the placement of
/\
Department’'s metal beam guar_{_i:aﬂing, ereinai‘ter ciﬂid “Railing”, on the levee of the
& \

Sacramento River along State Rm:re\ IGE;:ﬁ?Q?ﬂ ;tﬁ\miie\s\p\ort:}iﬂf' the Contra Costa County Line
north to Paintersville"é;;l—;g;\‘ﬂn t}:é_ feciéxé;ﬁy-aut&zéd/Sacramento Flood Contral Project
Levee, part of w]nzh lﬂvee Dlstmct 1s\ mandate;d tu\:/uamtam The MOU requires that the
Department enter mtm Jo;n?; use ag—;eemem:u w‘fh each of the named reclamation distriets within

which Junsdlcmon the Ra,llmg is msta_ued_

B. Department and Districteach assert the right to the use of the levee crown to perform its

operations,; maintenance, and repair activities.

- 2

o

.

C. This Agreement clarifies the relationship of the Parties as to how the Partiss’ operations,

maintenance, and repair activities will be coordinated due to the presence of the Railing on these

levees.

D. Itisthe intent of the Agreement to offset, to the extent reasonably possible, any adverse financial
impact of the Railing on the District through use of existing Department personnel and

equipment, where possible, and thereby minimize or altogether avoid additional expense to the

1



June 34, 2005

Final? Draft
District. As an example, additional costs incurred to mow or spray the waterside of the levee
slope over the Railing may be offset by the Department furnishing Traffic Control Measures to

facilitate such maintenance activity.

E. The levee upon which the Railing has been installed is a Project Lavee of the federal Sacramento
River Flood Control Project, subject to the jurisdiction of the State Reclamation Board. Some
portions of the levee upon which the Railing was installed have a greater cross section and crown
width than required for a Project Levee. As used herein, the term “Critical Levee Section” applies
to that portion of the levee cross section and crown width required to meet Project Levee

standards, the locations of which within the levee shall be established by the District.

‘__‘_—-'{ Formatted: Bullets and Numbering ]
F. Department and District have each asserted a senior right to the use of the levee crown to

perform their operations, maintenance, and repair activities. In order to avoid costly litigation to

determine which has the senior right and the extent of that right, the Parties desire to agree to

provisions for the orderly operations, maintenance, and repair activities of both the District and

the Department, all of which activities are designed to advance public safety. In particular, the .
Department has represented a desire to coordinate maintenance and repair activities with the

District and to pay costs mvoiced under Section 6.4 rather than availing itself of the rights

provided for under Section 6.10, at least, if at all, until such time as costs paid under Section 6.4

hecmﬁe substantial. Further, in light of the District's limited budget, it tﬁo would prefer to'not

litigate the issues avoided by the execution of this Joint Use Agreement.

AGREEMENT

Now, therefore, Department and District do hereby mutually agree as follows:
1. Routine Maintenance Activities;
1.1 District routine maintenance activities include visual inspection from the levee crown along
the shoulder of the roadway, spraying the levee waterside for vegetation control, mowing,

trimming, burning, debris removal, and placement of fill or riprap.

2



June 30, 2005
Final? Draft

1.2 Department routine maintenance activities typically include Railing and readway repair,
mowing, litter removal, and tree trimming.
s
1.3 Traffic Control Measures as used in this Joint Use Agreemergt/éhall\r)nean, but are not all

inclusive of or limited to, shadow vehicles, pilot vehicles, ,ﬂéégers, aff{i barricades needed for
d

the safety of the traveling public and those engaged M’"fQMP&%ten;ﬁne activities.

1.4 Department and District shall coordmate “an ann;.tfal schedul@ of planned routine
maintenance activities so that #Traffic Ctsontrol VmMe/asu\rcs and othe:r ,re\sources that
Department will implementutilize. du.riﬁg- 1‘rs m;ﬁntgnanbg_ activities may be shared with

District—ian—esder—to so that Distriet #nd D(;iiﬁ-i‘.t\i‘.l’le‘i‘l{\ may:"\perform their maintenance
‘;\\ i --.\\ '\ ‘//
activities jointly. Ooo,vdiﬁ—afi‘:é‘d schedulesl‘shduld be fﬁu-tﬁéﬂy agreed upon prior to the
/ \ /\ /
begmmng of the Department ﬁscal year, wh1ph begms each July 1, with the intent of

providing Deparhﬁe{{t anﬂ" Dmtnct aﬂnquate 1‘}"m1e to obtain the appropriate anticipated

w7
T e o
resourcés to be expended in that upcmmng/ﬁscal year. Coordinated schedules may be revised
e T "~ ‘\ \

or amendei by e1ther Pa.rty upon two weeks' notice for routine matters or any lesser period

b o
Y

Ny
for reas‘aps of weathgr or i;mergency. The coordinated schedule shall designate the contact

WS
S

person an&-\a\ne al\{ernaztj.e"jfor the District and Department. The designated contact people
shall be respo#éilqle"?ér communicating between the Parties to ensure understanding of
when, where, and how coordinated activities may be conducted.

1.5 In the event that District and Department schedules, despite diligent efforts, cannot be
coordinated to perform routine maintenance activities jointly, District and Department will
proceed with their routine maintenance activities separately. District will perform its
routine maintenance activities with Traffic Control Measures in place at its expense, .except

as provided by Section 6.4, or utilize other resources as deseribed herein.  Department will

asgist District in obtaining any necessarv permits for such activitics. Axy—odditional-costs
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staffand-equipment: (DELETED LANGUAGE IS INTERNALLY CONTRADICTORY)

1.6 TIf, during performance of its routine maintenance activities, Bx+—the—event—that-District
requires additional Traffic Control Measures, other resources, or additional costs are
incurred by District primarily due to the presence or impact of the Railing, District’'s added
costs shall be invoiced to the Department as provided in 6.4 hereinbelow unless Department
avoids or minimizes this expense by providing the necessary Traffic Control Measures and/or
other resources to assist in the Distriet work. '

1.7 District may request Department assistance in providing Traffic Control Measures for added
safety while performing routine maintenance activities by coordinating such activities with
Department’s District 4 Maintenance Delta Region M;mager andfor by establishing an
Interagency Rental Agreement that will provide Dlstnct mth De}:artment eqmpment and
operator. If such an agreement is executed, unplementatmn w111 be coordinated through

District and Department’s District 4 Mamtenance Derﬁa T’l.eg-xon Manmo;er
1.8 Weather conchtmn; and environmental t{:_cns/trau}_.,s will ‘have a \mqpr n\np.act on District and
. B N ~
Department activities. Coordination w?ll\gbe ;éq/l.:irecfl/}ﬁo accomn;fidafé/ current weather
conditions and constraihts and‘ E(o/;J\p]iance fo\;-\énvironmental regulations and guidelines.

™ '\ \
N

1.9 Maintenance activities such as mowincr spraying, tr:mmmg,, and burning which may require
\ .

Traffie Control Meusures W"l]. ueeﬂ to bhjzoormnated W\h Department’s Trafﬁc Management

f‘-\_ . /~'
Plan (TMP)} personne’l \sttmt shall coordmate with Department’s sttnct 4 Maintenance

------ \
Delta Regmn Manage:. who wﬂl tuﬂctmn as the Haison hetween District and Department's

—

T:aﬁic Managem_gnmPiannmg peirsohnel for all lane closures.

Railing and Levee.Danﬁége R-e_paihé:;

2.1 ﬁepartmént. is lresponfsible..fl;r the integrity of the Railing, highway operating systems, and
the roa'db_gd. In the event Department determines that the roadbed andfor Railing need
repairs, Déﬁanﬂﬁhnt will be responsible to bring the roadbed and/or Railing _to operating

standards at its expense. If such repairs require consequent repairs to the levee, Department

4
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and District will work cooperatively to bring the levee and the roadbed and/or Railing to
operating standards. District will be responsible for expenses involved in such consequent
repairs to the levee only to the extent that such repairs would be needed to prevent an
adverse effect upon District’s Critical Levee Section. Department will be responsible for
repairs to the roadbed and Railing as determined to be appropriate by the Department.

2.2 In the event of a declaration of emergency by an appropriate entity or a third party accident,
any repairs to the damaged Railing and roadbed will be the responsibility of that third party
or the Department. District will be responsible for any rt.apa.irs to the Critical Levee Section to
the extent it determines necessary and that the damage to the levee was not solely due to the
presence of the Railing. In all cases, Department and District will work in cooperation with
each other to quickly and efficiently respomi to any emergency.

2.3 In the event that a Di_strict levee on which a Department Railing is or will be located, shifts,
subsides, erodes, or otherwise becomes unsuitable forlpia.cement of a Railing, District is
under no obligation to repair said levee to make it suitable for Department’s Railing.
Ad:;litiona]ly, District is under no obligation to maintain levees to prevent shifts, subsidence,
erosion, or other actions that may compromise the levee substrate in which the Department’s

Railings are located and embedded except to the extent deemed necessary by District to

" protect the Critical Levee Section. s
. 7‘\
e
3. Levee Flood Control Slope Maintenance: ) -
e ,/’J
3.1 District will, as-desmed it deems necessary, perform Iﬂ";ee ﬂood éogtrol slope repair and
’\ AN / " .

maintenance activities from the roadbed such as I"p rap, ,Ievee repa.u's d&o to slip-outs, etc.,

that may be difficult to achieve due to the p{esencezof }hs@\mhng Department agrees to

perform or coordinate, at its cost, the removal ‘and re;lacemfmt of the Raﬂ;r(g and posts (the

posts will be removed only wher mut;a\]ly\agree&\to be\ necessary) so that District may

perform its levee flood control slope ljé;.'}nlr actlvmes\, from !.?he roadbed that are made
. vy \‘ o

materially more dlfﬁc.ﬂt or expenswe tu pe'rform due t.o “ihe presence of said Raxlmg and

a
-

posts. o0
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3.2 District must coordinate with Department’s Distriet 4 Maintenance Delta Regional Manager
to coordinate repair activities that require removal of posts or Railing.

3.3 In the event that Railing is removed to perform levee flood control slope repair activities and
that work is not completed by the end of a workday and Railing ends would remain exposed
or unprotected, Department must either replace the Railing to its original condition or have
K-railing placed in the opening for safety. Department’s District 4 Maintenance will store K-
railing at its maintenance yard at [enter MTCE yard location here] to be used in conjunction
with District’s activities when needed and will arrange for its delivery and placement. Every
reasonable attempt will be made to ayoid the removal of any existing Railing end treatments
because they are anchored in concrete and it will be very expensive to replace those
treatments, provided, however, that no significant additional costs to the District would
result.

4. Processes:

4.1 Coordination, Approval, and Notification processes necessary to perform operation,
maintenance, and repair activities by Department and/or District, shall be developed and
agreed upen by Department and District. These processes shall be followed to ensure the
effectiveness of the activities conducted vand the safety of the public, and parties involved
recognizing that Department has as its primary coneern the safety of the traveling public and
the District has as its primary concern the safety of those parties and resources protected by
the levee. .

411 Coordination Process:
4.1.1.1 Department and District shall coordinate planned operational, maintenance, and
repair activity schedules, lane closure permits, ur-:planned maintenance activity,
encroachment permits, and the like that are necessary to conduct any
maintenance activities by Department and/or' District (prior to beginning such
activities unless emergencies or weather conditions require otherwise).

4.1.2 Approval Process:
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4.1.2. 1 In the event of a conflict be/t;wepn Deparf;m\ent and/District, both parties agree to

-
resolve all issues cooperatxve]y Wlth a \mutual understanding of the
% \ N N
responsibilities 0f amtammg tha s\a~f§ty of the pubh 3 by ensurmg the integrity
yad

o

of both the ]cvee and the madwa y i //\\//

o / \

4.1.3  Notification Processi_ '/’ ; \

— Y b
\\ ke S l. /

\x\‘-‘

\
fon -Diatrict foL obtammg such pernuts for the coordination of District’s levee

mamtenanc= actlvmes a3 outlmed in Section 4.1.1 of this Agreement.

4.1.3.2 Except in emergencies, District and Department shall gl\re reasonable notice to

each 6ther rggé[rding any changes to agreed upon operational, maintenance, and
H'\//

repair activities.

414 General Process:

4141

4.1.4.2

4143

When performing work coordinated under this Agreement, Department shall
make adequate provisions for the protection of the traveling public and shall
employ Traffic Control Measures, to which District shall conform, Department
shall also provide, deliver, and place such barricades and safety devices as are
required for maintenance activities on the State highway. District shall make
adequate provisions for the protection of those protected by the levees in
conjunction with District activities. Department will provide, deliver, and remove
K-railing for District's use that will be stored- at Department’s District 4
Maintenance Yard located at {enter address here]

All work shall be planned, when possible, and carried out so there will be
minimum inconvenience to the traveling public.

All work shall conform to existing standards of maintenance activities as defined

in permits.

4.1.5 All Processes:
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4.1.5.1 Neither Department nor District shall unreasonably delay or fail to coordinate,
withhold approval, or notify the other party of operational, maintenance, or
repair activities.

4.1.52 Each Party will notify the other Party of its desire to coordinate or obtain
approval for operational, maintenance, or repair activities. Failure of the
Department or the District to respond within 35 days of receiving a request to
coordinate operational, maintenance, or repair activities or obtain that requested
approval, shall be considered uareasonable and will entitle the Party that did not

receive notice or a response, to charge and receive from the t\)ffending party actual

“
direct costs incurred from such failure or delay. .- pd
e ra
, PR
5 Emergency Operations: / .
a_\ PN "

5.1 Department, District, and Board shall provide a copy of thmr ex1stm~= and future emergency
operation plans to one another to be used as & g1,1(1de mwa;rci't.he actmn; Laken by each party
N S o
during an emergency. This Agreement hereby reference; these emergency opéra’mons plans
/'4 \
as the agreed procedures to be taken in the e"ent uf an emekgency. Such plans should set

-
T,

forth an outline of the respectlve resp@nsxb.]mes w1th:m the, Department District, or Board,
""" \ »
s,

which will facilitate cmick and e‘ﬂicient\ respﬁ/);se to. any émergency to minimize adverse

,«' 5
rd " ‘1 kY
J.mpacts to the Iewes roa/éwaps, the travelmg pdbllc and regional commerce. Such plans

_.N,N__ \

should also nmv;de a central focal al point for alj\:fzmergency activities within the Department's,

"\ \ \\‘\
DlStrlf_‘.f s, or Board's res’oonmble buundaneé
\\ \ S \\

5.2 Emergency 'prgcedureg are '\-gntem:le/d/m be flexible enough to ensure that all situations are
properly ilandled .

. y

5.3 The emergency operatmns of the parties to this Agreement are to be guided by the
Standardized Etnef'gency Management System, hereinafier called "“SEMS”, which was
mandated by Senate Bill 1841. SEMS, is the system required by Government Code 8607(a)

for managing response to multi-agency and multi-jurisdiction emergencies in the State of

California.
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5.4 Minor emergencies, deemed critical by Department or by District, may preempt coordinated
scheduled activities.

6 Assignment, Disputes, Claims, Permits:

6.1 In the event that District responsibility for levee maintenance is terminated tfor whatever
reascn) and that responsibility has been transferred to the Board—s» the Department of
Water Resources (DWR), or some other entity, then the Board,—e= DWR, or that other entity
will at their option, agree to the assignment by District to its successor of all the rights and
obligations of District in this Agreement.

6.2 This Agreement shall be effective upon signature of the parties and shall remain in effect so
long as there is a need for levee and highway maintenance.

6.3 Any issues requiring resolution shall be mediated by the Board and-a-mediater-after all other
administrative efforts of resolution have been exhausted by the parties involved; provided,
that mediation does not compromise or terminate the rights of all parties to seek legal relief
in & court of appropriate jurisdiction.

6.4 No funds or resources are encumbered apainst this Agreement and the obligations of the
Department and the District are subject to the adoption of each Annual State Budget Act and
the Disf;rict’s operating budget, respectively. Department’s financial obligations to the
District, if any, are subject to District providing adequate proof, in a written claim against
the Department, that the incremental costs ineurred by the District were due to the adverse
presence or impact of the Railing. If the Department can demonstrate that within the prior
12 months it provided assistance to the District, which was not required due to the presence

of the Railing, the costs associated with the assistance may be deducted from District’s claim.

Be&ﬁd—-ef—@eﬂtmel-e&&im_—DLstriﬁt shall submit its claim to the Board of Control and may
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accumulate costs incuzred over a period of not more than 12 months before being submitted.
Department’s deductions may likewise accumulate over a period of not more than 12 months.
Any claims for costs or deductions incurred more than 12 months prior to submission are

deemed waived and unrecoverable. It is agreed that the need for such claims shall he

diligently avoided through cooperative assistance of Department to the extent possible.
Except as provided in Section 6.10, Tthe only issue in a claim proceeding shall be the
adequacy of the proof by District called for above.

6.5 The Parties agree that by entering into this Agreement that {a) no rights are being waived by*
any Party, (b) no new obligations, other than those specifically provided for in this
Agreement, are being assumed, and (¢} as provided by Section 6.10, each Party preserves its
right to seek lepal action against the other Party(ies) to obtain final resolution as to the
respect;ive priorities for the maintenance, repair and improvement of the levee and of the
highway, and to obtain such modification of this JUA as that resolution may reguire.
Department shall not claim to acquire any rights as against District. except those provided
herein, by the installation and maintenance of the Railing.’

6.6 Department acknowledges that Railing was installed on parts of SR 160 bevond those parts,
and including districts, other than those originally eontemplated in Permit No. 17035 GM.
-Department will not oppose those omitted districts, specifically Reclamation Districts 341
and 349, petitioning the Board to amend Permit No. 17035 GM to include Districts 341 and
349 within Special Condition Sixteen of that Permit. Department-agroes—terequest—and

6.7 If any claim of liability is made against District arising out of Department's instaliation,
removal, maintenance, or presence of the Railing, Department shall defend, indemnify, and
hold harmless District from each and every claim.

6.8 Neither Department nor any officer or employee thereof is responsible for any damage or

Lability occurring by reason of anyihing done or omitted to be done by District in connection

10

__.-"{Fonnatbed: Bullets and Kumbering ]
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with any work, authority or jurisdiction delegated to District under this Agreement. It is
understood and agreed that, pursuant to Government Code Section 895.4, District shall fully
defend, indemnify and save harmless Department and all its officers and employees from all
claims, suits or actions of every name, kind and description brought for or on account of
injury (as defined in Government Code Section 810.8) occurring by reason of anything done
or omitted to be done by District in connection with any work authority or jurisdiction

delegated to District under this Agreement.

7 Neither District nor any officer or employee thereof is responsible for any damage or liability

occurring hy reason of anything done or omitted to be done by Department in connection with
any work, authority or jurisdiction delegated to Department under this Agreement. It is
understood and agreed that, pursuant to Government Code Section 895.4, Department shall
fully defend, indemnify and save harmless District and all its officers and employees from all
claims, suits or actions of every name, kind and deseription brought for or on account of
injury (as defined in Government Code Section 810.8) occurring by reason of anything done
or omitted to be done by Department in connection with any work authority or jurisdiction
delegated to Department undex; this Agreement.

If Department or District assert in a Board of Control claim proceeding an argument based
upon which entity has the senior right of way for its road or lavee, respectively, the asserting
entity shall firat be bound to file an action seeking declaratery relief as to whether
Diepartment or District has the senjor right of way for its road or levee, 1'especﬁvel}'. Such
action shall cover all levess within the District addressed by this Joint Use Agreement. Any
final judgment on this issee may he introduced into the claim proceeding described in Section
6.4 and shall be considered by the Board of Control in determining the validity of District’s
¢laim. The action for declarétory relief shall be filed in the Sacramento Superior Court and
shall be limited to the issue described above. The final judgment shall be res judicata as to
any further action on this issue. In any such action in which the defendant prevails, the

defendant shall be entitled to reasonable attorney’s fees from the plaintiff If Department

11
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prevails as the senior party, the Department agrees it shall not be entitled to reimbursement

from District for any claims previously paid.

12
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IN WITNESS WHEREOF, THE PARTIES HAVE ENTERED INTO THIS

AGREEMENT AS OF THE DATE HEREIN ABOVE APPEARING.
The Parties of this Agreement represent that the undersigned individuals executing this
Agreement on their respective behalf are fully authorized to do so by law or other appropriate

instructment and to bind upon said Parties to the obligations set forth herein.

CALIFORNIA DEPARTMENT
OF TRANSPORTATION

JODY ELONERGAN

Deepartment, Dirvector of District 3
CALIFORNIA DEPARTMENT LOCAL RECLAMATION DISTRICT

OF TRANSPORTATION

BART DESAI

Dreepartment, Maintenance Division Chief of . '
{Enter Appropriate Name Here]

District 4 [Enter Title here]

CALIFORNIA DEPARTMENT
OF TRANSPORTATION

Joe Caputo
Department, Maintenance Division Chief of

District 3

13
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STATE OF CALIFORNIA—BUSINERS, TRANSPOTATION AND HOUSING AGINCY —— _GRAY DiAVIE, Qoyeraor
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DEPARTMENT OF TRANSPORTATION / [ / i

DISTRICT 3 g

OTFFICE OF PROGRAM/PROJECT MANAGEMENT .

2389 GATEWAY OAXS DRIVE Flax your power!
R energy efftcinns!

SACRAMENTO, QA 95533
PHONE (918)274-0657
FAX (916) 274-0684

TIY (530} 741-4609

September 24, 2002

03-SAC-160 PM 1.4.2/20.9
Install MBGR along SR 160
03117-447401

State Reclamation Beard .
Stephen Bradley — Chief Engineer
14186 Ninth Street '
Sacramenta, CA 94236

Denr Mr. Bradley:

Enclosed for approval is the Memorandum of Understanding (MOU) as it relates to the

installation of Metal Beam Guardrail along Hwy 160. Please sign both vriginal copies, keep
one for your records and return the other for my records. The approved State Reclamution
Board Permit (No. 17035 GM) requires this MOU under Special Condition TWENTY-5IX
dated Junc 7, 2001. We have incorporated all the requested modification to the MOU.
Should you have any further comments or concerns, please contact me at (916) 274-0657.

Dok i ebaden

Doris Alkebulan
Project Manager

“Cealtrans improves mobility acrose Californic” A TTACHMENT 4
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STATR OF CALIPOKNIA—BUSINESS, TRANSPORTATION AND HOUSING AGENCY
DEPARTMENT OF TRANSPORTATION

DISTRICT 3

703 B STREET . 2

P 0. BOX 811 Flex your power!
De energy cfficient!

MARYSVILLE, CA 86201-0811
PHONE (530) 741-4233

FAX (530) 741-4246

TTY (530) 741-4508

September 23, 2002

03-SAC-160 PM 1.4.2/20.9
Install MBGR along SR 160
03117-447101

State Reclamation Board

Peter D. Rabbon — General Manager
1416 Ninth Streot, Roomn 1601
Sacramento, CA 94236

Dear Mr. Rabbon:

MEMORANDUM OF UNDERSTANDING

This “Memorandum of Understanding” (MOU) is made effective this August
23, 2002, botween the State of California, Department of Transportation
(Department) and the State of California, Reclamation Board (SRB). On June
7, 2001, the SRB issued Permit No. 17035GM to the Department, herein
called the “Permit”, to permit the placement of metal beam guardrailing
(MBGR) along the riverside of the levee on State Route 160 (SR 160), 4.2
miles north of the Sacramento County Line to Paintersville Bridge (Br. No.:
24-0053), Special Condition Twenty-Six of the Permit requires the permittee
to enter into a MOU with the SRB prior to start of construction of the
proposed project. This MOU shall provide a means of resolution, satisfactory
to the SRB, of unrasolved issues concerning the effects of the project on levee
operations, maintenance and repair, while utilizing oxisting resources, by the
Local Reclamation Districts (Districts) due to the installation of the

Department’s MBGR.

“Caltrans improves mobility ueross Culifornia”
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Mr. Rabbon
September 24, 2002

Page 2 of 3

This MOU constitutes solely & guide to the respective obligations, intentions,
and policies of the parties involved and does not authorize funding or other
resources, nor is it a legally binding contract. Funding cornmitments by the
Department providing for the deposit of funds or specific work phases or
project effort committing equipment or personnel time will be covered by one
or more separate cooperative agreements or othor subsequent binding
contracts as outlined herein. This MOU will remain in effect and satisfy the
requirements of the Reclamation Board Special Condition Twenty-8ix of the
Permit, unless terminated in writing upon-30-days written notice by either
party. At termination, the parties will meet and discuss resolution of any
.unresolved issues concerning the effects of the project on levee operations,
maintenance and repair in order to comply with Special Condition Twenty-

Six.
This segment of State Route 160 runs through the region of the following
Districts which are represented by the SRD’s decision permitting the

installation of the MBGR:
Brannan-Andrus Levee Mamtcnance District (BALMD)
Reclamation District No. 341 (Sherman Islund)
Reclamation Digtrict No. 349
Reclamation District No. 3 (Grand Island)

II.

ITI.

IV. The Depertment and Disiricts cach asserts the rights to the use of the levee
crown which will be occupied by the MBGR. Therefore, the following process
has been identified to determine the relationship of the parties that clarifies

how the existence of the barrier and the maintenance of the levee can he
accommodated by mutual agreement: :

It is agreed between Department and the SRB that Permittee (Department)
will enter into joint use agreements with each of the respective Districts,
setling forth the way in which maintenance activities of the Districts and
maintenance of the barrier hy the Department will be mutually
accommodated. The joint usge agreements must resolve the issues concerning
the effect on levee operations, maintenance and repair due to implementation
of the proposcd project in a manner satisfactory to the bRB and such joint use
agreement will be completed within three months. '
‘B. The Joint Use Agreements will be negotinted on the basis that all
maintenance operations will be conducted utilizing the Department’s and the
District’s existing resources, when possible.
C. The Department and Districts will cooperatively work together in the
establishment and approval of the joint use apreements.

A

"Caltruns ngroves mobility across California”
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Sincerely,

— oAM=

ot

JODY E. LONERGAN
District Director

I CONCIR:

PXTER D. RARBON
General Manager
State Reclamation Board

Date: /Ji/j/ﬁﬁ 1

cc: Brannan-Andrus Levee Maintenance District (BALMD)
Reclamation District No. 341 (Sherman Igland)

Reclamation District No. 349
Reclamation District No. 3 (Grand Island)
Goorge Bagye — Downey, Brand, Saymour, & Rohwer ALtorneys

Stephan Bradley — Statc Reclamation Board
Dalla Protection Commission

“Cultrany irnproves .r.rm[u';fity acregs Coliforain®
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ARNOLD SCHWARZENEGGER, Governer

' STATEOF CALIFORNIA-—BUS[NESS, TRANSPORTATION-AND HOUSING AGENCY

DEFARTMENT OF TRANSPORTATION

LEGAL DIVISION — MS 57
1120 N STREET, SACRAMENTO, CA 95814 o
P.0.BOX 1438, SACRAMENTO, CA 95812-1438 Flex your power!
PHONE (916) 654-2630 Be energy efficient!
FAX (916)654-6128
TTY (916) 654-4086

Janmary 5, 2005

Jesse Barton

Law Office of Daniel F. Gallery
926 T Street, Suite 505
Sacramento, CA 95814

Dear Mr. Barton:
Inre: Proposed Agreement Regarding State Route 160 Safety Rail Project

I'have reviewed the complete document together with those changes you had proposed
incorporating the allocated responsibility and indemnities as between the parties.

My recommended changes are found in the attached extract of the latter part of that Agreement,
beginning with Section 6.4. Said Section 6.4 has been structured to include as credits due the
Department, the accumulated costs incurred for traffic control and other assistance given the
Districts. Excluded from that potential credit base are costs relative to any actual removal of
Railing, Railing replacement, and the temporary replacement and removal of K-rail since those are
aspects of new work that we concede is tied to the Department’s subject project and are not costs
for which credits should be sought. Ihave also included a provision whereby District claims not
asserted within a five fiscal year period (ending each June 30™) would be deemed waived and
unrecoverable since the Department must have both knowledge of the exact extent of any claim

outstanding, but also adequate opportunity to prepare and document it’s responses.

Finally, you had included new language within the last draft of Section 6.4 which provided that the
only issue in a claim proceeding would be the adequacy of the proof of costs incurred by the
Districts. I have spent some time discussing this matter with my client at our Marysville District
Office and with the Chief Counsel for the Department and we are unable and unwilling to waive
such rights as may be subsequently discovered which would otherwise exempt the Depariment from
those costs. Such a discovery would include the finding of new documents, records and or

~ information that would indicate a clearer primacy of first in place, first in time, for a State
Highway/County Road/Wagon Road system that predated any levee construction work. At the
current time, while we are not asserting such a defense (though we firmly believe that to be the
case), the Departrnent will proceed with execution of these agreements and reserve the right to raise

a future defense at any subsequent time.

ATTACHMENT 5

“Callrans improves mobility across California”



Jesse Barton
January 5, 2005
Page 2

I have revised Section 6.5 to authorize Districts 341 and 349 to petition the Board to amend the
issned Permit to include those Districts within Special Condition 16 of Permit number 17035GM
and the Department has affirmatively stated it will not oppose the amendment of the permit for that

purpose. Please copy me with copies of those petitions.

I’ve taken the formerly combined indemnification language and split it into two new Sections, 6.6
and 6.7, providing reciprocal indemnification provisions with respect to actions of the District and
the actions of the State. Both of these sections conform to the standard indemnification language
incorporated in all Department executed inter-agency and cooperative agreements with cities,

countties and districts statewide.

Should you accept these proposed changes once you have had a chance to review them, the
Department is prepared to execute the necessary number of agreements with the various affected
Districts, including those new added Districts 341 and 349 once the Permit is amended. In each
case, we will need a minimum of 4 signed wet ink copies from each signatory District, one of which
is to be returned to the affected District and the others to be distributed internally within our file and
record centers at the Marysville District Office, Headquarters and Accounting so as to assure that
these agreements are recoverable. Each agreement will be issued with an assigned Departmental
(District 3) cooperative agreement number for sequencing proposes. If your client requires more
than one signed original copy, please advise me as to how many additional copies you are

reguesting.

Sincerely,

Attorney

Attachments

—~
.

Gary Sidhu, Chief, Cffice of Project Management, Phone (530) 740-4846
Doris Alkebulan, Senior Transportation Engineer, Phone (916) 274-0657

“Coltrans improves mobiliix across California”
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6.5

No funds or resources are encumbered against this Agreement and the obligations of the
Department and the District are subject to the adoption of each Annual State Budget Act
and the District’s operating budget, respectively. Department’s ﬁnancial obligations to
the District, if any, are subject to District providing adequate proof, in a written claim
against the Department, that the incremental costs incurred by the District were solely
due to the adverse presence or impact of the Railing. District shall list and deduct from
the costs incurred by the District and claimed against the Departiment any credits

accumulated as cost savings by District and reported accumatated costs ipcurred by

Department for traffic control and other assistance given District (but excluding only
those Department costs due to Railing removal, Railing replacement. and the temporary

emplacement and removal of K-rail substituting for Railing) as part of any routine or

emergency maintenance or repair of the levee. Unresolved District®s claims against

Department may be accumulated by District over a period of not more than five fiscal

years before being submitted as a Board of Control claim- and any of those- Gelaimed

District costs fincurred more than five (5) vears prior to a claim filing date are deemed

waived and unrecoverable. It is agreed that the need for such claims shall be diligently

avoided through cooperative assistance between District and Department to the extent

‘possible.

Department acknowledges that Railing installed after issuance of the Permit included

parts of SR160 beyond the limits of those Districts expressly named in the Permit,




6.6

6.7

including Districts 341 and 349 {between-postmitles———and———)-and that these

Districts 341 and 349 may petition the Board to amend the Permit to include Districts 341

and 349 within Special Condition Sixteen of Permit No. 17035 GM and Department will

not oppose that amendment.

Neither Department nor any officer or employee thereof is responsible for any damage or
liability occurring by reason of anything done or omitted to be done by District n
connection with any work, authority or jurisdiction delegated to District under this
Agreement. Itis understood and agreed that, pursuant to Government Code

section 895.4, District shall fully defend, indemnify and save harmless Department and '
all its officers and employees from all claims, suits or actions of every name, kind and
description brought for or on account of injury (as defined in Government Code

section 810.8) occurring by reason of anything done or omitted to be done by District in

connection with any work authority or jurisdiction delegated to District under this

Agreement.

Neither District nor any officer or employee thereof is responsible for any damage or
liability occurring by reason of anything done or omitted to be done by Depar%ment m
connection with any work, authority or jurisdiction delegated to Department under this
Agreement. It is understood and agreed that, pursuant to Government Code

section 895.4, Department shall fully defend, indemnify and save harmless District and

all its officers and employees from all claims, suits or actions of every name, kind and

description brought for or on account of injury (as defined in Government Code




section 810.8) occurring by reason of anything done or omitted to be done by Department

in connection with any work authority or jurisdiction delegated to Department under this

Agreement.



